There is an old saying that nothing is
guaranteed except death and taxes. Well,
add one more to that Hst , . . the hiring and
firing of employees, As long ns the
employer-employee relationship s in
existence, human resource and manager-
ial proféssionals will be faced with the
daunting task of winding their way
through the labyrinth of labor and
employment rules and regulations,

One facet of the hiring and the firing
process is regulated by the Immigration
Reform and Control Act of 1986, The
U.S. immigration laws have been, and
continue to be, shaped by a variety of eco-
nomic and political factors. Such factors
often direct the focus of legislative initia-
tives that ultimately transtate into a set of
regulations directly Impacting upon U.S,
cmployment policies and procedures,
Such palicies and procedures, ‘as they are
established, and as they evolve, are likely
to be administered by human resource
and/or other like personnel within an
organization.

Ofientimes such regulations can have
a dramatic effect on an organization's
policies and procedures. Such was the
effect upon the passage of the Immigm-
tion Reform and Control Act of 1986 {also
commenly referred to and referred to
herein as “IRCA™. IRCA’s verification
requirements affected cvery emplayer and
every employee i the US, who had
cither commenced employment or
changed his‘her job since the enactment
of the law and brought them within the
INS' reach,

When President Reagan signed IRCA
[Pub. L. No, 99-603, 100 Stat. 3359] into
law on November 6, 1986, a historic mark
was made in the philosophy in the 1).5.
Immigration Law. [RCA did two things.
First, the law made the “knowing"
[which knowledge can be cither “actual”
or “constructive”] employment of unau-
thorized aliens unlawful. Second, IRCA
introduced a formal record system for all
employers, which requires an employ-
ment eligibility verification on INS Form
I-9, for every employee hired after
November 6, 1986.

The purpose of IRCA was 1o deny job
opportunities 1o the foreign nationals in
the United States who were not authorized
to work [S. Rep, No, 132 99th Cong., st
Sess, (1985)]. IRCA supporters argued
that the U.S, would regain control over its
borders only when unauthorized warkers
were denied access to jobs, IRCA's intro-
duction of the INS Form 1.9 provided a
method by which employers could deter-
mine which individuals are authorized to
accept work.

However every action has an equal
and opposite reaction. Civil liberties
groups and cthnic organizations wers
quick to point out that IRCA may be used
a3 a pretext for tuening down job appli-
cants or firing employees because they
leok or sound foreign [HL.R. Rep. No.
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(1986)]. To counteract this potential dis-
crimination, IRCA established a mechz-
nism that prevents unfair labor practices
based upon nationality or citizenship.

Although the INS has stated that jts
public position has changed from that of
enforcement to that of education. The INS
also conducts more then 60,000 I-9
inspections a year on organizations of all
sizes and in all sectors of the economy,

Genenlly, these audits are random, but
INS investigators follow leads from both
public and private sources. Not surpris-
ingly, the Department of Labor (DOL) is
likely to be a favorite INS resource for
information for audits,

The DOL conducts routine inspections
for compliance with wage and hour laws.
Oftentimes, part of that audit will include
a review of the Form 1-9s. While the
DOL will not cite an employer for an
IRCA violation, they may notify INS. The
DOL may also provide the INS with
information about a potentially non-work-
authorized individual upen receipt of an
alien labor certification. ‘This applicatian
process is often the first step for obtaining
permanent residence for a forsign worker.

IRCA directs a multi-tiered direc-

tive/analysis for the employer with regard
to the hising and firing of all employees.
No matter whether the candidate is a U.S.
citizen or a foreign national, every
employer in the U.S, must complete and
maintain an I-9 Form for esch and every
employee within the specified retention
peried.
Section 274A of the Immigration and
Nationality Act (“INA") provides the
statutory guidance for the employer veri-
fication and the sanctions portion of
IRCA, Section 274A(g) provides that it is
unlawful for an employer to hire an
“alien” (read “non-citizen*) knowing that
he or she is not authorized 1o work, For
the employer, to hire an individual who is
not werk authorized is a “knowing” or
“substantive” violation of the law. In
addition, it is unlawful to hire anyone
without complying with certain “employ-
ment verification .

Section 274A(b) directs every
employer to undertake a process to verify
that eack and every employee who is
hired after November 6, 1986, be autho-
rized to work in the United States. Once
again, il is critical for every employer to
know that the employment verification
obligation epplies to both citizen and non-
citizen job applicants alike.

To temper the potentially harsh effects
on employees and prospective employees,
a delicate balance was struck between the
obligation of an employer 10 verify the
employment efigibility of the employee
and the obligation of the employer to
avoid discrimination against employees
on the basis of either citizenship or
nationality. As a result, Section 274B of
INA was implemented. It provides that
employers which have three or more
employees cannot engage in discrimina-
tion based upon natiorality or cltizenship
status in hiring or terminating employess.

In 1991, lepisiation called “The Immi-
gration Act of 1990," commanly referred
to as IMMACT "9¢, 2dded Section 274C
that provides that it is illegal to forge,
counterfeit, or alter documents required to
prove ideatity and employment eligibility.
In 1996, IRCA gave employers a breather
by requiring that emplayees filing com-
plaints pursuant to the discrimination pro-
visions of the INA demonstrate that the
employer committed the act with an
“intent” to discriminate.

Ifthe penalties for violations of sexual
harassment laws and wage and hour laws
are not enough, a violation of the
employer sanctions provisions of IRCA
may result in both civil and criminal
penalties. A simple paperwork violation
muty result in maonetary fines from $100 to
$1000 per violation, and it may be possi-
ble to have severa) paperwark violations
on a single Form I-9. The fines can mount
up quickly. Fines may be imposed where
the employer fails to complete sections of
the I8, neplects to confimm that each
employee has completed the form, and/or
fails to maintain a proper retention and
retrieval system for the Form 1-9s,

Should the INS determine that an
employer has engaged in a “pattern ar
practice” of knowing violations, the INS
is authorized 1o fine an employer up to
53,000 for each unauthorized employee
and impose & prison sentence of up to six
months.

Some examples where the INS has
determined that there was emplayer lia-
bility include:

» Inadvertently permitting an
employee to continue work beyond the
expimtion date on the INS issued employ-
ment authorization document {(EAD);

= Accepting employment eligibility
documents for the Form 1-9 that do not
appear legitimate, even when the
employer did pot want fo question the
documents for fear of facing discrimina-
tion claims;

= Not having sctual knowledge of
workers who are not employment autho-
rized since INS regulations since 1991
have defined “knowledge” to include
“constructive knowledge.” [Constructive
knowledge is knowledge which may
faitly be inferred through the nofice of
certain facts and circumstances which
would lead a person through the exercise
of reasonable care, 1o know about a cer-
tain condition];

+ Holding incomplete Form I-9s;

= Having information indicating that
the alien did not have work authorization
such as from an Application for Alien
Labar Centification;

« Acting with “'reckless and wanton
disregard” of the regulations by permit-
ting the introduction by a third party of an
individual into the workplace who is not
work authorized.

Iz is clear that INS holds employers
accountable even in cases where the
employer commits inadvertent errors.
The burden of proof is on the govemment
to show that an employer is guilty of fail-
ing to comply with the regulations. Mon-
ctary penalties range from $250 to $2,000
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per alien violation for a first offense,
52,000 to 35,000 per alien for a second
offense and $3,000 to $10,000 per alien
for each subsequent offense.

While the Forin 1.9 is not required to
be filed with the INS, or with any other
U.S. government agency, section 274A
does require employers to retain all 1-9s
for at least three years afier the date of
hire, or for onc year from the date that an
individual Is terminated, whichever is
Inter. The regulations ewrrently provide
that original 1-9s or 1-9s on microfiche
must be retained. The regulations are
inflexible and do not yet permit storage on
CD or other type of medium, However,
the recent passage of the electronic signa-
ture law is likely to have an impact in the
I-9 area,

Under IRCA, the INS must provide
three days notice of its intent to perform
an I9 audit. The notice need not be in
writing. In some cases, an inspector will
show up with no waming and request an
1-9 inspection.

Itis a good idea to ask for a three-day
notice, at that time, to take stock of your
1-9s and make any necessary technical

-comections to mitigate possible penalties

or fines. Under no circumstances should
a Form 1-9 be destroyed or a new I-9 be
backdated.

During an audit, the INS inspector will
ask to sce original I-Gs. If the 1-9s are on
microfiche, you must provide a location
and microfiche viewer for the inspector
Remember that the inspector’s audit is
limited 10 the 195 only. Afler the inspec-
tion, the INS will contact the employer if
there are any discrepancies between the
INS records and employee documenta-
tion. A commeon situation is where a green
card supporting an I-9 appesrs to belong

to someone other than the employee. An

employer should ask that employes for
clarification of his/her status and be ready
to terminate the employee should they be
unable to provide a valid response.

Individuals who were unable to pro-
duce List A, B, and C documents required
under the law, purchased or barrowed
documents from friends in an attempt to
circumvent the -9 procedures.

In an attempt to thwart such practices,
in the Immigration Act of 1990, Congress
responded by adding section 274C to the
law. Section 274C makes it unlawful to:

+ Forge, counterfeit, alter or falsely
make any document, or use or accept any
such document fer immigrtion purposes;

* Use a lawfully issued document of
someone ¢lse for immigration purposes;

* Accept, receive or provide 8 lawful
document issued to somegone clse for
employment verification purposes,

Violators of such document fraud pro-
visions of the INA may be subjeet to both
criminal and civil penalties. Ant employer
may be subject to a cease and desist order
and to fines ranging from $250 to $2,000
for each document accepted by first time
violators and between $2,000 and 55,000
for each document accepted by repest vio-
lators, INS regulntions define “docu-
ment" very broadly so that almost eny
instrument may be considered as such.




