Hiring

“Permanent” Changes To The Wa
March Deadline Right Around The Corne

The Department of Labor (DOL) issued new re gs for
its Permanent Foreign Labor Certification (PERM)
program, effective March 28, 2005. The DOLis hoping
to achieve a turnaround time of 60 days for processing
labor certification applications for green cards. The
trade-off: a more intensive recruitment effort.

The PERM program exists to help employers hire
qualified foreign workers when no qualified and willing
U.8. workers are available for the position. However,
employers must conduct several jobrecruitment steps
within six months of filing a PERM application, in order
to also effectively inform U.S. workers of the opportu-
nity.

Step1—Prevailing wagedetermination (PWD).
Before advertising the position, employers must con-
tact the State Workforce Agency (SWA) — the state
department of labor, for instance — that presides over
the job location in order to abtain a PWD. Employers
must pay employees 100% of the federally-mandated
prevailing wage,

Step 2— Advertising requirements, There are
two.

dJob order: At least 30 days before filing for labor
certification (but not more than six months before),
employers must place a job order for the open position
with the SWA for at least 30 days. This givesindividu-
als located in that state an opportunity to apply.

Print advertisements: Employers must place an ad
on two different Sundaysin the newspaper of general
circulation in the area ofintended employment. Inlieu
of one of the Sunday advertisements, the ad may be
placed ina professional journal, ifthe job being adver-
tised would normally appearin such a journal.

The regs specify that the ads must:

* nametheemployer;

* direct applicants to report or send résumeés, as
appropriate, to the employer;

* describe the vacaney with enough specificity to
inform U.S. workers of the job opportunity; and

* indicate the geographic area of the job, plus any
travel requirements, and where applicants will likely
have toreside.

The ad need not contain the salary range or wage
rate. Butifit does, the amount must not be lowerthan
the prevailing wage rate.

For professional occupations (exceptions: college/
university teachers, nursing, and specialized science or
artoccupationsrequiring an advanced degree), employ-
ers must take three additional recruitment steps.
Optionsinclude:

° jobfairs;

° youremployer’s website;
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* otherjobsearch websites;

* on-campusrecruiting and placement offices;

o tradeorprofessionalorganizations;

* privateemployment firms;

* employeereferral programs with incentives;

* localand ethnic newspapers;

* radioand television advertisements,

Step 3 — Recruitment report. Employers must
file a recruitment report with the DOL that describes
the efforts undertaken to hire a qualified and willing
U.8. worker, and the results of those efforts. It must
include the number of positions availahle, the number
of U.S. workers who were rej ected, and thejob-related
categories associated with those rejections. You may
not reject a U.S. worker based on a skill that he/she
lacks for the position, if that skill can be acquired
duringareasonable period of on-the-jobtraining. Note:
The DOL may request an audit to review the résumés
and applications of those rejected workers, so be sureto
keep them on file.

PERM’S POSITIVE IMPACT

David Nachman, Esq., Managing Attorney at
Nachman & Associates, P.C. (Upper Saddle River, NJ),
haswritten several articles on the connection between
U.S. immigration laws and their effects on business.

“The immigration laws of our nation seem to afford
amore ‘favored’ statusto highly-skilled workers com-
ingtothe U.S. eitherto performin specialized positions
ortotake upjobs thatwill [eventually] create additional
jobsfor U.S. workers,” Nachman surmised, “The U.S.
government is sending a message internationally
that our nation favors highly-skilled labor and indi-
viduals who possess highly-specialized skills and abili-
ties (e.g., doctors, scientists, researchers, engineers,
ete.).”

Nachman pointed to the PERM regs’ business neces-
sity requirement that job duties and requirements
must “bear areasonable relationship totheoccupation
in the context of the employer’s business and are
essential to perform the job in a reasonable manner.”
Nermally, that means occupational requirements must
hot exceed the Specific Vocational Preparationlevel as
shown in the O*NET Job Zones (i.e., the list of the
minimum requirements for recognized job positionsin
the U.S.). Nachman explained that the regs seem “to
permit businesses to apply for certain ‘special’ skills
required by businesses that go beyond those mandated
in the...O*NET.” The regs indicate that the job
requirements may exceed those mandated by O*NETif
“adequately documented as arising from business ne-
cessity.” $
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