Did You Recently Receive

You sit down your desk, ready 1o
tackle the items o Your “to do” list for the
day, Bnd notier an internal memo from your
company’s CEQ with a copy of a letier
from the U.5. Socia] ity Administra-
tion ("SSA™), which Lisis several gocial
scourity numbers. Yoy haye heard from
your fellow Human Resouree colleagues
that such letters, called the “Mismasch Let-
ter," ara being rectived all over the country,
You were hoping that this type of Jetter
would not find fis way onto your desk, but
it has. The CEOs memo says that “the
organization must dave illegal workers”
because the letter was Teceived from the
S84, and the CED wants You to terminate
the employees Hsted in the detter to avoid
Tinbility under (he Immigration Reform and
Contro] Act of 1985, What do you do?
Your first Tesponse should be (o call your
altosey for quick and accurage legal
advice,

While the CEQ’ Tesponse may be
understandable — it is not necessarily
legai. The Mismateh Lotter should not be
freated as an indication that an employec
does not bave work authorization, ~Aside
from the possibility that an employee may
be an illeg worket, there are & number of
Teasons why an employee’s name and social
security number do not mato, Some of the
reasons for the mismatch may include an
unreported name change, a change in marj.
tal status or a siglen identity, 1F these types
of mistakes are not comecled, they could
have tamifications for employees and
employers alike,

The Reason For Coneern

The 85A is sending out Mismatch Les-
ters because it cannot post the camings
reporied for the employees listed in the
Mismatch Letter to Socia) Security
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sctounts.  This results in employees not
receiving proper credit they have worked
for and deserve.

The immedinte concern for employers is
that fisted employees may notbe authorized
10 work in the United States. The S5A Mis-
match Lotter also creates confusion because
of the poten(ial conflicting federa] wage
feporting and U.S. immigration laws,
Employers must remember that BSA's
FepOrling reguirements are nof directly
selated to work authorization, The duty of
employers and employees 1o report social
securily oumbers arises wnder 26 CFR
$31.60H(B2. This regulation says that
employees are required fo give employers 5
valid sociel security pumber or & receipt
showing that an application for a social
security number has been submitied when
they start working. The employer is then
required to include the employes's socia)
sEeUrity number on the W2 wage report
filed with the Internal Revonue Service
{"IRS™) eonceming wages paid to the
employee. This propess is unrelated to the
venfication of work authorization can-
ducted by the employer on the Immigration
and Naturalization Service (“INS™) 1.5,

Adiscrepancy botween information sub.
mitted by an employer end the Information
on file with the 5SA alsp Faises an fssue gs
o whether the employer comeetly com-
pleted its 19 Forms in the first place. In
connection with the employment cligibility
verification process, emplayess are required
to completo an 19 Form for cach employee
within theee deys of the hire date, Jf an
cmployer does not fallow these tules, the
employer may be fined, Annually, the INS
conduets in excess of 60,000 Form 1.9
audits. These audits are ofien brought
about by complaints from disgruntled
employces, The INS g engages in mn.
dom pudits. Randomm audits oecurin certain
industries that are deemeg by the INS as
being at “high risk" for having vnautho-
tized workers,

N&A onticipaies that the number of

Form 1.9 audits will incresse because the
INS is presently being restructured to split
the “benefits” and the "enforcenaent” divi-
sions. A split in these divigions is likely 1o
invigarate the “enforcement side” of the INS.

What To Do?
Receipt of the S5A Mismatch Letier
should fmmedi ly frigger a £
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HR Manager(s) to underiake a “diligent”
Teview of the docoments prepared or pro-
vided when the employee, whose Social
Security number appears on the SSA Mis-
maich Letter, was hired, such as the L9
Forms. Next, an orpanization should
Teview the completed employment applica-
tion (if any) to ensure that the information
provided on the application is consistent
with the information contained on other hir-
ing documents, The organization also
should review g mismatched employse’s
IRS W-4 Form (and any other employment-
welated documients in the personnel file) to
be sure that the deta s consistent with other
information provided,

%A rccommends that companies
perform intemnal aulits of the 1-9 Forms to
measure compliance and risk of poiential
Liability. While the organization's staff may
underteko such audits, incloding the noting
of deficiencies, it is imporiant 1o note that
auditing s difficult nndt.imwansuming. In
addition, if deficlencies are broperly cor-
rected, an employer ean redace the risk of
administrative fines by providing a “good
Aith” defense to the NS allegation of
cither “paperwork” or “knowing hire" vio-
lations. For several years, N&A has been
assisting clients with these types of audits
by either performing them itself or by train.
ing the HR slaff (o Pproperly perform inter-
nal I-9 gudits,

What If We Have Tilega! Worlkers?

Onee the company has provided notifj-
cation 1o affected enployees about the SSA
Mismatch Letter, it is likely that some of
the cimployees gy leave the company.
Alternatively, following an audit of an orga.

The U.S. Department of Health and
Human Services has now issued final regu-
Iations regarding the privacy of individual
health information, {45 CFR §164.501 .

C3C New regulntions substantially
nlter the way hat health plans and plan
Sponsors may desl with patient records,
The regulations also substantially impact
the role of an enployer a5 plan sponsor and
a8 plan adnyinistrator, While compliance
with the new regulations is not required
until April 13, 2003, plan sponsors and

inistrators should now begin to con-
sider how o amend their currene proce-
dutes to <omply with these Teguiations.

Generally, the new niles provide that
covered entities may not disslose protected
heaith information except as authotized by
the individual who i the subject of the
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Mismateh Letter?

Rization's employment eligibility vesifiga-
tion documentation (and other documenta-
ton), it may be deterinined thet spme of the
employees are not anthorized owolk, It
Eoes without saying — tha if an HR Man.
ager or other sgent of an organi_mﬁon

In addition, some of the cmplayees that
are,orbeeom:,umuﬂmrimdhwurk may
be “key-employees” andfor some of them
Tay possess “specialized ghifly » Under cer-
tain circumsisncas, an Organization may be
able to sponsor such employees for a visa,
The ability for such a person to work Tor the
organimion] eniails & complicated analysis
of the oyee’s education, experience,
and imm?;gﬁumlmd background,
Other Concerns

Receipt of the 554 Mirmatch Letter
also mises the issno for employers as to
whether or pot they have consistent
employee policies, Naca has found &
beneficial to explain to snployers that they
should conslder revising employee hand-
boaks to address Bponsorship issues ang
consider including g policy in their
employee handbook ¢hat stales that an
employee who presents f; se information 1o
the employer will be terminated, 1 orderto
avoid allegations of diseriminati on the
basis of “citizenahip” snd/or “nationality,
employers should also consider preparing
and disscminating policies relating to the
sponsorship of foreign nstionals, and
including such policies i an employes
handbook.

Conclusion

If you have received a Mismatch Letter,
would like counsel, or desire 1o esiablish 2
training program for your HR Mpnagers,
please contact, Davig H. Nachman a1 (973)
994-7800.

ations Regarding Protected Health Information
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information, or as explicitly required or
permitied by the regulation, “Covered
Entities” include employee health plans

ird-party administrators of plans,
“Protected Health Information” mezns any
individually identifisble health information
that is transmitted or maintained in any
form that is created or received by & health
care provider, employer, plan or adminis.
trator to the extent such information relates
to the physical or mental healh condition
of an individual,

In order for a covered entity to disclose
this information, it must be by consent or
authorization by the individual unless oth-
CTWiSG required by the regulations. Gener-
ally, the information may be disclosed for
freatment, payment or heatheare opera-
tions, However, o general consent shayld
be obtained to ensure that this ff o

ot necessary for payment or healthcare
operations.

1t should be noted that the fanction of

caltheare operations encompasses those
activities necessary for the covered entity
to complete its required function, For
example, protected healih information tay
be revealed to a plan administrator for the
purposes of securing payment of a particu-
lar elaim, or for the purposes of consider-
ing an appeal, However, the general
Consent does not permit relegsa of informa-
tion to individuals or entities not essential
to the completion of the health care
operation,

The difficulty in complying with the
new regulations is that they do not provide
2 specific framework for plan administra-
tion that would act a3 o guide for designing
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can be properly utilized, Speeific autho-
tizations &re required before covered enti-
ties may release infommation for any reason

in opemtion that comp ly | ts the
health informetion, Instead, the code
merely provides requirements that must be
met. For example, there are specific dis-
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closure requiresents that provide that a
covered entity must Specify the purposes
for which protected information is
requested and how it wil] be nsed, Individ-
uals must be provided with the ability to
review, inspect and information, and
that they have the right 1o refuse to autho.
tize disclosure of information. And ingi-
viduals must be given assurances that the
information will only be used for the pur-
pascs designated by the covernd entity,
Based upon these new regulations, it
appears that health plans will now have to
toke a very calculnted ang pragmatic
approach to dealing with prolected hoalth
information. To thay eud, plan sponsors
should consider amending their plans, as
well as adjusting their procedures ko ensure
compliance and avoid violating these new
privacy regulations, Jf violations occur,
there is potential for the incurring of sub-
stantial monetary penaliies either by the day
for non-compliance or by each oocumrence,




